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REPORT OF THE SELECT COMMITTEE OF PRIVILEGE ON A MATTER ARISING IN THE 
STANDING COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS 

Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the chair. 

Motion 

Committee was interrupted after the motion moved by Hon Murray Criddle had been partly considered. 

Hon NORMAN MOORE:  I have explained part (1) of the amendment, which I will come back to in some 
more detail in a moment.   

Proposed paragraph (2) relates to recommendations two, five, eight, 12 and 15, which are findings in relation to 
individuals giving false evidence to the committee.  It is suggested that the committee’s recommendations be 
amended so that the information is provided to the Director of Public Prosecutions to assess whether or not there 
should be a prosecution under section 57 of the Criminal Code, rather than to the Attorney General pursuant to 
the Parliamentary Privileges Act as was recommended by the committee.  I gather that there is a technical 
difficulty with the committee’s recommendations and I gather that it is seen to be appropriate to refer these 
matters to the DPP rather than to the Attorney General to take any action himself.   

Recommendations one, four, seven, 11 and 14 in proposed paragraph (3) are based upon the committee findings 
that certain individuals gave false evidence to the committee and it requires that they apologise to the house.  It is 
my view, and, I gather that of others, that such an apology should not be made by these individuals until such 
time as the DPP has considered the matter and made some decisions about whether criminal proceedings should 
take place.  It seems to me that, even though the Select Committee of Privilege itself has acknowledged that 
making an apology to the house for giving false evidence ahead of any court case would result in the apology not 
being noticed by the courts, it is a bit much to ask people who think they are innocent to stand in the house and 
apologise for something they believe they did not do, find themselves in contempt of the house again and not be 
prosecuted by the Director of Public Prosecutions anyway.  It is suggested that we defer consideration of those 
five recommendations until the DPP has carried out his activities and we have some outcome from any 
proceedings he might initiate.  The fourth point in my amendment is in relation to recommendation 35 and it 
provides that, instead of the evidence received by the committee being referred to the Attorney General, it in fact 
be provided to the DPP to take into account in deciding whether to proceed with a prosecution under section 57 
of the Criminal Code.  

That is just a small rewrite of the select committee’s recommendation 35 to take into account the fact that the 
general thrust from all sides of the house seems to be that these matters should be dealt with by the DPP rather 
than by the Attorney General.  That is the general thrust of the amendments.  

I refer again to part 2 of the amendments.  Recommendations 3, 6, 9, 10, 13, 16, 17, 18 and 20 all relate to 
findings against individuals.  In the case of recommendations 9, 16, 17 and 18, the select committee finds that 
individuals are in contempt but recommends no penalty because the breaches are not of such magnitude that a 
penalty is appropriate.  The other recommendations; namely, 3, 6, 10, 13 and 20, require individuals to apologise 
to the house, the two members to do a number of other things such as undergo further training on parliamentary 
privilege and be disqualified from membership of a parliamentary committee for the remainder of the session.  
That penalty would apply to Hon Shelley Archer and Hon Anthony Fels in the event the house should agree to 
that recommendation.  If the house agrees to these recommendations, the other individuals, who are not members 
of Parliament, would be required to provide an unreserved written apology to the Legislative Council for having 
breached parliamentary privilege by revealing, in some cases, secondary deliberations of the committee.  My 
amendment in fact agrees with the findings of the select committee.  

I need to say that I think there are significant mitigating issues in relation to the two members who are in this 
chamber and, indeed, to a lesser extent the other individuals, who are not members of this chamber, but are also 
included in these findings, for revealing the deliberations of the standing committee.  Having read the report 
thoroughly and talked to people about what “deliberations” actually means and having listened to Hon Adele 
Farina the other day explain to the chamber that some people thought it was convenient to determine that they 
might have been confused compared with acknowledging there may well have been serious confusion, I am still 
confused about what “deliberations” means.  One of the reasons for that is that one of our standing orders, which 
I should remember off the top of my head but I do not, actually differentiates between committee deliberations 
and proceedings.  It says that members can attend a committee proceeding but must not be there when it 
deliberates.  If the deliberations and proceedings are the same thing, that standing order is a nonsense.  Indeed, 
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page 11 onward reveals that the select committee spent some time considering what “deliberations” means.  
Paragraph 1.42 states -  

Relevant to the issue of confidentiality of committee proceedings is the definition of “deliberations”.  
The 1997 Legislative Council Select Committee of Privilege endorsed the definition of “a committee’s 
deliberation” that had been previously stated by the Legislative Council Committee to Review the 
Committee System (1997) as: 

“[A]ny proceeding, excluding the hearing of evidence whether publicly or in private, that 
arises from, or relates to, the resolution of a question put to the committee.” 

Hon George Cash pointed out that the Legislative Council Select Committee of Privilege did not actually 
endorse that definition; it was in fact referred to in an appendix to a report and, I guess, was prepared by the 
former Clerk who gave his opinion on what a deliberation is.  It does not matter; for the sake of the argument, 
that is a definition that the committee suggests might have some currency, although it looked at a number of 
other options and indeed came to a conclusion ultimately in recommendation 23 that “deliberations” mean 
everything that goes on in a committee basically.  It seems to me that a deliberation occurs only when there is a 
question before the committee.  We all know that in parliamentary procedure, a question before the house or a 
question before the Committee of the Whole is in fact a motion.  It seems to me that if there was no motion 
before the Standing Committee on Estimates and Financial Operations to conduct an inquiry, it was not a 
deliberation under this particular definition because the committee was not considering a question.  Whatever the 
outcome might be, I am prepared to accept on this occasion the committee’s findings about these individuals and 
that the penalties that are recommended in the report should proceed.  However, I say that because I am prepared 
to accept that the committee has had access to far greater volumes of evidence than I have had, and there comes 
a time when we have to either accept or reject a committee’s recommendations, and on this occasion I am 
prepared to accept them.  However, I draw the attention of the committee and anyone else who wants to take an 
interest in this matter to what I genuinely believe to be significant and widespread confusion in the minds of 
members about what they can and cannot say about a committee’s activities.  Indeed, the Leader of the House 
and I had a quick discussion earlier today about a few matters.  It is arguable when privilege begins in terms of 
what a member of a committee might be seeking to do at any point in time.  We need to clarify the matter so that 
this situation does not arise again.  When the standing committee reports, everybody will hopefully know what is 
meant by “deliberations” and will know exactly what they can and cannot say about what a committee is doing.  
When I say “what a committee is doing”, I mean its procedures and its deliberations if they are the same thing or, 
if they are different, what they actually mean.  I will read out recommendation 23 of the committee because it is 
important.  It states -  

. . . The Committee recommends that the Legislative Council refer to the Procedure and 
Privileges Committee the consideration of a possible amendment to the Standing Orders of the 
Legislative Council so as to provide an express provision to the effect that the proceedings of a 
standing committee of the Legislative Council other than during the public hearing of evidence 
are not open to the public and remain strictly confidential to the committee, unless the committee 
authorises publication, or until and to the extent that it reports to the House.  A suggested 
wording for a new Standing Order is set out below: 
“With the exception of the taking of evidence in a hearing in public or the granting of leave to 
another Member to sit in for the purposes of a specific inquiry, the proceedings of a parliamentary 
committee are conducted behind closed doors and shall be confidential to the committee unless the 
committee has expressly authorised the disclosure of any documents or information from those 
proceedings.” 

Interestingly, the proposed standing order refers to proceedings, not deliberations.  However, by recommending 
to the house recommendation 23, it is very clear to me that the committee itself has said there is confusion, and 
in acknowledging that confusion it is saying, “Let us write a standing order that clarifies it once and for all.”  
That makes it very clear to those reading this report that the committee itself has taken evidence, has made 
judgements about people based on its own interpretation of “proceedings” and “deliberations”, and has found in 
the cases that I have been through that confidential information was released by certain people; primary 
disclosure in the case of the two members of this place, and secondary disclosure in the case of others. 
Although I am prepared to accept the recommendations of the committee and vote for them, any member who 
believes that this is a cut-and-dried issue misunderstands the arguments that have been put forward by the two 
members and others about what they understood “deliberations” to mean.  Indeed, that then flows on to the 
answers they gave to questions and the subsequent recommendations that they gave false evidence.  For 
example, if we were to accept that Hon Anthony Fels’ interpretation of “deliberations” was different from that of 
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the committee’s, when he was asked had he disclosed deliberations and he said no, in his own mind he was 
telling the truth.  However, the committee has decided that “deliberations” are what it believes he had in fact 
released to other people and has therefore found he gave false evidence.  I believe there is a very good argument 
that Hon Anthony Fels - I am not talking about other people - has given a truthful answer which the committee 
believes is not the truth, and that there is a perfectly legitimate explanation for his answers when we actually 
look at the questions he was asked and consider the confusion surrounding what is meant by “deliberations”. 
The committee has done members a service by making recommendation 23.  The committee is in fact saying to 
us all, “We acknowledge there is confusion; let’s clear it up once and for all.”  Where the finding of false 
evidence will go ultimately, I have no idea.  However, I draw the attention of the house to article 9 of the Bill of 
Rights 1689 of the United Kingdom and whether the Director of Public Prosecutions can use in a court the 
evidence collected by the committee, which under paragraph (2) in the third part of my amendment would be 
provided to him by the committee.  That is another matter that would need to be looked at down the track. 

The other recommendations in the second part of the report - that is, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
31, 32, 33 and 34 - are all recommendations that I believe the house would thoroughly endorse.  I thank the 
committee for setting us down this path of reforming and clarifying our processes so that in the future the house 
and its members will know exactly what they can and cannot do and members will not get themselves into a 
scenario such as they have been in for the past week or so.  I am therefore happy to agree to all of those 
recommendations and I do not intend to waste the house’s time by going through them. 

I conclude by saying that the amendment I will move deals with the recommendations of the committee.  It does 
not deal with extraneous matters; it does not deal with political issues; it deals with the recommendations of the 
committee itself, and that is what I think is appropriate on this occasion.  Indeed, if the house were to proceed 
down that path, we could deal with these matters relatively quickly.  If, on the other hand, we are to go down the 
path of further punishment, expulsion, suspension and all those sorts of things, I would hope that the house 
would acknowledge that we have already had a pretty good argument about that and dispense with those 
propositions expeditiously.  I think we have had quite long enough on this whole issue.  I think it has been an 
awakening call for all members.  It certainly has focused members’ attention on what they can and cannot do and 
how important parliamentary privilege is.  Indeed, it has focused our attention on just how careful members of a 
committee must be in respect of what they do or do not do relating to those committee activities. 

I think we need to support the committee’s work and to accept, where possible, its recommendations.  We need 
to make some alterations to meet changed circumstances and I believe that deferring those five recommendations 
until after the DPP has had a look at them would be more in line with the principles of natural justice than asking 
the two members to stand and apologise now before such time as the DPP makes any move on those matters.  I 
will move the amendment that I have circulated and hope that we can proceed down this path.  It is for the 
government to either agree with the amendment to the motion or to amend it or whatever.  It is also possible for 
members who do not agree with paragraph (2) to move to delete whichever number recommendation refers to a 
penalty against them that they want to vote against.  That is up to them to do that, but I think this is a way 
forward and I hope members will agree with them. 

Amendment to Motion 

Hon NORMAN MOORE:  I move - 

1. To insert after the word “That” the numeral “(1)”. 

2. To insert after the word “recommendations” the following numerals - 

3, 6, 9, 10, 13, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33 and 
34 

3. To insert after the words “agreed to.” the following words - 

(2) Noting the findings of the select committee in recommendations 2, 5, 8, 12 
and 15, the house refers the recommendations to the Director of Public 
Prosecutions to assess whether any of the persons concerned should be 
prosecuted for a breach of S57 of the Criminal Code, and, if of that view, to 
commence such prosecution or prosecutions. 

(3) Consideration of recommendations 1, 4, 7, 11 and 14 be deferred pending 
the outcome of any proceedings initiated as a result of (2) above. 

(4) Noting recommendation 35, the house authorises the limited disclosure or 
publication of the evidence received by the committee to the Director of 
Public Prosecutions to the extent necessary or expedient so as to enable the 
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Director of Public Prosecutions to assess any false evidence given to the 
committee and, if appropriate, to conduct any prosecutions under section 57 
of the Criminal Code.” 

Sitting suspended from 6.00 to 7.30 pm 
Hon KIM CHANCE:  The government will support the amendment moved by the Leader of the Opposition.  In 
saying that, I indicate that the government will still want to deal with matters it has raised, but we are prepared to 
move along in the spirit sought by the Leader of the Opposition.  I believe those other matters can be determined 
quite quickly.  The amendment moved by the Leader of the Opposition substantially addresses parts (3), (4), (5) 
and (6) of the amendment I moved on Tuesday, 27 November.  I should note that, to the extent that there are any 
differences between the amendment of the Leader of the Opposition and parts (3), (4), (5) and (6) of my 
amendment, the key difference between the two is that a component particularly of part (6) of my amendment 
was that a greater range of agencies than just the Director of Public Prosecutions would have the matter referred 
to them.  My amendment also sought the release of evidentiary material to enable those other authorities to fulfil 
their functions.  The point can reasonably be made that, even if that evidentiary material were made available to 
those other authorities for the operation of their functions, those other authorities may be informed by that 
material but, as the Leader of the Opposition has said, as a result of article 9 of the Bill of Rights 1689 of the 
United Kingdom, those matters could not be used by the prosecuting authority in its prosecution.  I accept that 
that is the case; indeed, it is probably very important that it be the case.  If another authority were to seek to 
prosecute - that is, an authority outside the Director of Public Prosecutions - it would be necessary for that 
authority to gain its own evidence, but, in any case, it would have to do that to have the evidence necessary to 
use in a prosecution.  I accept that that is the case, and, on that basis, we are prepared to move on. 

During the dinner break, a number of members approached me with views about how we shall mechanically use 
this motion and how we shall deal with it.  I was already aware, but I was reminded that some of the 
recommendations in paragraph 2 of the Leader of the Opposition’s amendment will be subject to members 
seeking to deal with those particular parts separately.  I believe it is possible to do that, but it will be up to those 
members, when we get to that point, to make the appropriate approach to the committee.  Similarly, I assume 
that we will also be dealing with the Leader of the Opposition’s amendment, paragraph by paragraph; that is, 
paragraphs 1, 2 and 3, and then the subparagraphs of paragraph 3.  I note the Deputy Chairman’s affirmation and 
agreement to that. 

My intention, honourable members, once we have completed the motion before us, is that I will then move 
effectively those parts of my amendment that were paragraphs (1), (2), (7) and (8) as separate matters, but that 
will be separate from the Leader of the Opposition’s amendment.  With those comments, I am prepared to 
proceed through the amendment moved by the Leader of the Opposition. 

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Members, I understand that there was an agreement that 
each of the recommendations as included in the amendment moved by the Leader of the Opposition would be 
taken individually, or a number of them collectively, depending on the will of the committee.  Therefore, 
initially, we will deal with paragraph 1 of the amendment; that is, to insert after the word “That” the numeral 
“(1)”.  The question is that the numeral to be inserted be inserted. 

Amendment (paragraph 1) put and passed. 
The DEPUTY CHAIRMAN:  We now move to the insertions after the word “recommendations”.  We will start 
with “3”, which I believe refers to recommendation 3.  Do members wish me to read out the recommendation, 
which is on page xi of the report? 

Hon Kim Chance:  No, I would prefer that we did not, Mr Deputy Chairman. 

The DEPUTY CHAIRMAN:  Okay; if members are comfortable with that.  The question is that the numeral 
“3” be inserted. 

Hon GIZ WATSON:  I want to speak to this, because my comments were brief when we discussed the overall 
motion, and I want to talk a little about the specific recommendation.  I indicate that there are two aspects of this 
recommendation, as far as we are concerned.  The first aspect is the finding that Hon Shelley Archer committed 
a breach of privilege and was in contempt of Parliament, and the second aspect is the penalty imposed as a result.  
As this is the first recommendation dealing with the disclosure of committee recommendations, I want to touch 
briefly on the approach that the select committee took to this question.  The select committee states at 
paragraph 1.18, on page 5 of the report -  

In this report the Committee has taken the approach that the unauthorised disclosure of information 
arising in the course of the proceedings of a standing committee behind closed doors is both a breach of 
privilege and a contempt of the Parliament.   
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As the select committee acknowledges, this test is more strict than that which applies in other Parliaments, such 
as the Australian Senate and the United Kingdom House of Commons.  I have some concerns about whether this 
is too strict a test that can result in findings of contempt in trivial cases.  However, it seems to have some support 
as outlined in past select committee reports of this Parliament.   

I note page 7, paragraph 1.26 of the report of the Select Committee of Privilege on a Matter Arising in the 
Standing Committee on Estimates and Financial Operations.  For the purposes of this report, I accept that this is 
the correct test and that the seriousness of the disclosure is to be taken into account at the stage of imposing a 
penalty rather than at the stage of finding whether there has been a contempt.  For the future, as the select 
committee acknowledges in recommendation 22, this Parliament should consider whether to adopt a higher 
threshold.  Applying the select committee’s test, the disclosure by Hon Shelley Archer to Brian Burke clearly did 
amount to a breach of privilege and contempt of the Parliament.  In considering the penalty to be imposed, one 
important factor is the extent to which the disclosure affects the proper functioning of the committee or the 
committee system.   

Applying the test of disclosures, which led to recommendation 3, is serious for two reasons.  The first is that it 
involved detailed disclosure of the views of individual members of the Select Committee of Privilege on a 
Matter Arising in the Standing Committee on Estimates and Financial Operations.  The disclosure of the views 
of individual members interferes with the proper functioning of the committee system because it undermines the 
mutual trust and confidence within the committee.  Committee members will be less open and forthright in their 
views, particularly the views that may not be consistent with their party position, if they believe that what they 
say inside the committee may be reported to others.  Secondly, the disclosures were made to a paid lobbyist who 
was seeking to use the committee’s processes to serve the commercial interests of a client.  Clearly, the use of 
the committee process in this way interferes with the committee system, which should be about the public 
interest rather than about advancing the commercial interests of the paid lobbyist and clients.  

Although there is no evidence that Hon Shelley Archer was fully aware of the full strategy exposed by the select 
committee, the select committee found that she was well aware that Mr Burke acted as a lobbyist and should, at a 
minimum, have attempted to establish Mr Burke’s interest in the proposed iron ore inquiry.  For those reasons 
we will support recommendation 3.   

Amendment (insertion of “3”) put and passed.   

The DEPUTY CHAIRMAN (Hon Ray Halligan):  The question is that numeral 6, meaning 
recommendation 6, contained on page 268 of the report, be inserted.   

Hon ANTHONY FELS:  This is the recommendation that deals with me.  I propose to move an amendment to 
recommendation 6 to delete the first bullet point, which states that the member be disqualified from membership 
of any parliamentary committee for the remainder of the session.  I would like some assistance on the procedure 
I should follow to move that amendment or whether I should speak to it first.   

The DEPUTY CHAIRMAN:  I suggest to the member, as he wants to remove bullet point one of 
recommendation 6, that he move that after the numeral “6” in the amendment moved by the Leader of the 
Opposition, to insert the words “other than the first bullet point”.   

Amendment on the Amendment 

Hon ANTHONY FELS:  I move -  

To insert after numeral “6”, the following - 

(except for the first dot point) 

In speaking to this amendment, I wish to address the findings that led to recommendation 6.  The effect of that 
recommendation is a financial penalty.  I am not sure whether the committee intended to impose a financial 
penalty when it made that recommendation.  Being a member of a committee involves a lot of work.  As I 
understand it, under the Salaries and Allowances Tribunal members of Parliament are paid an allowance if they 
are elected to serve on a committee.  I am not concerned about the financial situation.  Rather, I enjoyed being a 
member of the Standing Committee on Estimates and Financial Operations and I believe that I made a 
worthwhile contribution as a member of that committee; therefore, I would like the opportunity to continue to do 
so.  I will address the findings against me on the basis that it is open to the committee to not make such findings 
and that I object to the findings that were made.  I refer to finding 4 on page 264 of the privilege committee’s 
report, which refers to deliberations being disclosed.  The whole issue comes down to what I believe the term 
“deliberations” to mean.  It reads - 
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a) Hon Anthony Fels MLC had raised the proposed inquiry and placed the proposal on the 
agenda for the next meeting, but had not distributed the terms of reference;  

To disclose the fact that I had raised the proposed inquiry was something I had discussed before this matter went 
to the committee.  I do not believe that that was disclosing a deliberation of the committee.  Similarly, that I had 
placed the proposal on the agenda was something that I had disclosed before this matter went to the committee.  
The committee claimed that I had placed the proposal on the agenda for the next meeting.  That is incorrect 
because it was not on the agenda for the next meeting.  I understand that it was on the agenda for a subsequent 
meeting, because another issue was being discussed at the next meeting.  To say that I disclosed that information 
is incorrect.  It cannot be found that that was a disclosure of a committee deliberation because it is not correct.  
Finding 4 reads in part “but had not distributed the terms of reference”.  To say that I had not done something 
can hardly be a disclosure when the terms of reference I had not disclosed related to something that had not 
happened on the committee.  What I am saying is that I had discussions before I even raised the intention to do 
something at the committee level.  The fact that I had not lodged the terms of reference, and to tell someone that 
I had not done that, is not a deliberation of the committee.   

Hon Ken Travers:  Of course it is.  

Hon ANTHONY FELS:  I am still unclear about what “deliberations” are. 

Hon Ken Travers interjected. 

Hon ANTHONY FELS:  It is something that had not been taken to the committee.  To say that I had told 
somebody that I had not distributed the terms of reference is hardly a deliberation of the committee. 

Hon Ken Travers interjected. 

Hon ANTHONY FELS:  It cannot be because the matter had not even been brought to the committee.  To say 
that I had not done something is not a deliberation of the committee.  

Hon Ken Travers:  It could be. 

Hon ANTHONY FELS:  It cannot be because it had not even been brought to the committee.  To say that I had 
not done something is not a deliberation of the committee. 

Several members interjected. 

The DEPUTY CHAIRMAN:  Members!  Hon Anthony Fels has the call. 

Hon Ken Travers interjected. 

The DEPUTY CHAIRMAN:  Hon Ken Travers! 

Hon ANTHONY FELS:  I do not wish to repeat the reasons why for anyone who does not understand that.  I 
would just like to say that, not having said something, to then repeat something outside of the committee about 
something that has not happened in the committee cannot be a deliberation of the committee.   

Paragraph (b) of the fourth finding is in reference to Hon Ken Travers, and he may wish to interject on this.  
Paragraph (b) states -  

Hon Ken Travers MLC wanted to talk to Mr John Bowler MLA, Minister for Resources 
Assisting the Minister for State Development, about the proposed inquiry; 

I have said it before, and I wish to say it again, that I had some discussions with Hon Ken Travers outside of the 
closed doors of that committee about this iron ore policy and whether it would be discussed with Hon John 
Bowler.  Those discussions were along the lines of whether Hon Ken Travers wished to speak to Hon John 
Bowler about that or whether I should or whether either of us should.  My understanding at that time was that it 
was not a confidential or burning issue and that it would not have really mattered whether either of us had 
approached John Bowler.  In any case, the cross-examination by Mr Urquhart, counsel assisting the chairman of 
the committee, of Mr Burke at chapter 17.3 of the committee’s report, which deals with Hon Ken Travers’ 
evidence, reads - 

Mr URQUHART:  Were you speaking to anybody that you were aware had spoken to Mr Travers? 

Mr Burke:  Yes, I am sure; two or three people. 

Mr URQUHART:  Who were they? 

Mr Burke:  I do not recall who they were, but I think one of them was Jon Ford or someone in Jon 
Ford’s office . . .  
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Hon Ken Travers:  He said, “I don’t recall” first and then he said that next bit. 

Hon ANTHONY FELS:  Yes. 

The DEPUTY CHAIRMAN:  Members!  Hon Anthony Fels has moved that the first dot point be deleted from 
recommendation 6.  I take it that the member’s current argument is leading to convincing the committee that that 
should be the case. 

Hon ANTHONY FELS:  Yes, Mr Deputy Chairman.  I was wishing to relate to all members the findings that 
led to this recommendation.  I am trying to go through these quickly, unless members have a major issue with 
them.  On this issue - paragraph (b) of the fourth finding - I do not dispute that I had discussions with Hon Ken 
Travers, and I have not heard an interjection or any dispute from him or seen any evidence in the report to 
contradict that we had some discussions outside of the committee on this issue.  It did not seem to me to be an 
issue of confidentiality of an issue that was discussed before the committee.  I felt comfortable that Hon Ken 
Travers was happy to be on the record that he was not supporting this, and I could understand that, because he is 
a government member.  I understand that from the report’s finding - 

Hon Ken Travers:  That I wanted to be on the public record? 

Hon ANTHONY FELS:  That the member did not have any objection to it being noted that he was not 
supportive of the inquiry. 

Hon Ken Travers:  I was never asked whether I wanted it to be on the public record.  You never asked me.  You 
never even told us it was Noel Crichton-Browne who was giving you the terms of reference. 

Hon ANTHONY FELS:  It was stated in the report that Hon Ken Travers had noted his objection to having 
such an inquiry within the committee.  All I am saying is that from our discussions outside the committee - 

Hon Ken Travers:  You never asked me whether I wanted to be on the public record.  You can’t now say that I 
was happy to be on the public record. 

Hon ANTHONY FELS:  I am not saying that I asked the member that. 

Hon Ken Travers:  I didn’t know I was going to be on the public record. 

Hon ANTHONY FELS:  What I am saying is that I had no understanding that the member had any private 
objection to being identified as being opposed to such an inquiry. 

Hon Ken Travers:  You wouldn’t know because you didn’t ask me!  You didn’t say to me, “I’m going to ring 
Noel Crichton- Browne and tell him.” 

Hon ANTHONY FELS:  I have not seen any evidence from this inquiry from Hon Ken Travers disputing the 
fact that he had spoken to two or three people about this inquiry.  I am not saying that there would be anything 
wrong with that because I am not saying that that was ever such a deliberation of the committee, but it appears 
from the report that that may have happened.  There is no evidence in the report to show that it did not happen, 
only that it did.  That was the evidence of Brian Burke. 

Hon Ken Travers:  A credible and reliable witness if ever there was one! 

Hon ANTHONY FELS:  He is from Hon Ken Travers’ side of politics, not mine.   

Paragraph (c) of the finding states - 

Hon Ken Travers MLC had expressed the view that there had already been a couple of inquiries 
into the issues raised by the proposed inquiry. 

Hon Ken Travers provided that information to me outside that committee.  That is why I am saying I did not 
disclose a deliberation of the committee.  That comment disregards whether what occurred during the committee 
in relation to this issue was a deliberation at all, which I also dispute. 

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Hon Anthony Fels’ time has expired. 

Hon Anthony Fels:  I seek an extension of time. 

The DEPUTY CHAIRMAN:  I ask that the comments of Hon Anthony Fels be relevant to his amendment.  I 
give the call to Hon Anthony Fels. 

Hon ANTHONY FELS:  “Finding 5” on page 265, paragraph (a) states that the committee found -  

there was only one Member of the committee, being a Government Member, who didn’t want to 
undertake the inquiry; 
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This is to do with a committee finding on 13 December of a disclosure of information gathered from a meeting 
on 30 October.  It related to a discussion that took place after a Christmas lunch with committee members the 
day before.  I provided evidence.  For the record, I wish to state that I had a number of discussions with all 
committee members about the issue.  I understood that it was not a formal committee meeting.  It was not held 
behind closed doors; it was in a restaurant.  There was a general discussion about general issues.  I made some 
general observations and I probably had opinions before we even had that lunch.  I did not name any person.  It 
was claimed that I had said that one member of the committee, being a government member, did not want to 
undertake the inquiry.  The evidence does not show that I named any particular person.  Before I took the issue 
to the committee or before I spoke to anyone, I would have expected both government members to be opposed to 
it.  It is on the record that Hon Shelley Archer was comfortable with it.  That was certainly not a private matter 
for her.  I have not referred to her or anyone else.  This can hardly be claimed to be a deliberation of the 
committee meeting.  If anything, it might have been an observation from a lunch we had. 

Hon Ken Travers:  Was it a government member who told you at that lunch that they were opposed to it?  

Hon ANTHONY FELS:  No government member told me.  These were my own beliefs. 

Hon Ken Travers:  But you’re saying that this conversation was based on the conversation at the lunch.  Did a 
government member tell you at that lunch that they were opposed to it? 

Hon ANTHONY FELS:  No, it was a view I had from informal discussions, not behind closed doors. 

Paragraph (b) states - 

Hon Giz Watson MLC did not seem to have too much of a problem with the proposed inquiry; 
I made that observation.  It was not something that was stated on the record at a committee hearing, and it cannot 
be claimed to be a deliberation.  As I stated earlier, it was simply an observation of mine from discussions that 
did not relate to any meeting of the Estimates and Financial Operations Committee.  Paragraph (c) states that 
some members of the committee were happy for me to put the proposed inquiry to the committee.  Obviously, 
Hon Shelley Archer had already indicated that.  As far as I am aware, that was not her confidential view.  Again, 
these are discussions we had at a luncheon at a restaurant in West Perth.  We all had a few wines, waiters were 
attending our table and people were sitting at tables all around us.  We were hardly having a committee 
deliberation, discussion or meeting on anything.  I cannot remember what we were talking about but we were 
certainly not talking about anything confidential or what could be considered to be deliberations.   

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Could I ask Hon Anthony Fels to read the rewording of the 
motion?  If it is as he wants it, could he sign it please? 

Hon ANTHONY FELS:  Yes, that is a lot better, thank you. 

Paragraph (d) quotes from the transcript.  It states - 

there had been “some discussion around the community about … the fact that we’re going to be 
doing an enquiry …”. 

I would disagree; that was not exactly what the transcript said.  The transcript actually states that there “seems” 
to be some discussion around the community about the fact that we were going to do an inquiry.  For a start, it 
has not been quoted accurately.  In any case, I did not say that that was said within the committee.  Again, these 
are my own thoughts and I have not disclosed anything that happened within the committee, and certainly not a 
deliberation.  That could not be interpreted to be a deliberation.  In fact, I did not believe that we were 
deliberating on the issue.  It was raising some general views of my own and it was certainly not disclosing 
anything that was discussed at the committee or raised by anyone on the committee. 

I will move on to the last finding, which is finding 6.  It states - 

a) the proposed iron ore inquiry was on the agenda for a meeting scheduled for 31 January 
2007; 

Again, this is similar to a previous finding.  I would argue that the same finding cannot be made twice.  
Secondly, it is putting an issue on the agenda.  It has been quoted in the report that I argued that I could have 
gone out and done a media release to the press saying that I wanted to take such an inquiry to the committee and 
move that we commence the inquiry.  I do not think there would have been anything wrong in actually doing 
that, but to tell someone who I had spoken to before I took this issue to the committee that I had placed it on the 
agenda, is something I do not believe to be a deliberation.  It is just a procedural issue of something that is going 
to occur.  It is not something that is a deliberation.  The next part of the finding is - 
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b) the committee had written a letter off to find out what the State Government’s iron ore 
policy is; 

That is not actually what I have said.  The transcripts refer to that.  The transcript states - 

 . . . I got to write a letter off to ah find out what the policy is and then we can start having a look at that 
but.   

The finding is not in line with what I actually said.  I had not disclosed that the committee had sent off a letter, 
which was what was proceeding to happen.  In any case, that finding cannot be a deliberation of the committee.  
All I indicated was something I wished to do, and I had been given authorisation from the committee to go out 
and get more information and terms of reference for the committee.  I had had those discussions with Hon Ken 
Travers as well: that I should go and get further information myself. 

There are a number of findings within finding 7, and I disagree with each of them.  The first is - 

a) the committee was investigating a few legal issues concerning the proposed inquiry; 

My issue here is that I had had a number of discussions with committee staff.  Anything else said in relation to 
this issue was not to do with what was happening before the committee; it was to do with gathering information 
and being able to provide information to the committee.  That included discussions I had with the general 
advisory officer, Ms Lisa Peterson.  I did not state that the committee was investigating a few legal issues; I just 
said that there were some legal issues.  I had some discussions with Lisa Peterson.  My discussions with her were 
so I could prepare some terms of reference.  I was having some difficulties in getting something that she might 
have agreed to take to the committee.  Similarly with paragraph (b) - 

b) Hon Anthony Fels MLC had raised the advice he had received from Mr Robert Edel, 
Partner, DLA Phillips Fox, and that of Mr Malcolm McCusker QC to Mr Edel on the 
proposed inquiry’s terms of reference, and that that had “raised a couple of eyebrows” in 
the committee;  

I never said that it raised a couple of eyebrows in the committee.  I was only ever referring to discussions I had 
with Lisa Peterson, which were outside the committee and were on just general advice that is available to 
members.  Hon Adele Farina raised this in her reply to the consideration last week when she was talking about a 
motor mechanic and dealing with a radiator and that if someone had a problem, he would get advice from his 
supervisor.  In this case, I went to the adviser to the committee to get some advice on preparing those terms of 
reference, but it was certainly not a deliberation of the committee.  It continues - 

c) there was not enough support in the committee to do what Hon Anthony Fels MLC had 
proposed to do with the draft terms of reference; 

I have never referred to “in the committee”.  If I have said there is not enough support, I have been referring to 
the assistant adviser Lisa Peterson with regard to getting terms of reference prepared.  That is all the basis of any 
discussion.  I seek leave to continue my remarks.  The next paragraph reads - 

d) the committee had considered a proposal that was something less than the draft terms of 
reference, which was basically just to look at iron ore royalties; 

For a start, the committee has not considered any proposal, so if I have said that, it is wrong and it is not a 
deliberation of the committee.  I have not said that the committee has considered something less.  I had a number 
of discussions with Lisa Peterson and other staff of the committee office about what might be acceptable terms 
of reference.  It is just nonsense to claim that I disclosed what the committee had said, because the committee 
had not said that in any case.  It continues - 

e) Hon Anthony Fels MLC could get support within the committee for an inquiry into iron 
ore royalties, but he didn’t think such a limited inquiry was worth pushing for; 

That paragraph is similar to the previous one.  It was not what was raised in the committee and can hardly be a 
deliberation.  It continues - 

f) Hon Nigel Hallett MLC was not helpful to Hon Anthony Fels MLC with respect to the 
proposed inquiry; and 

That is just a nonsense.  It was neither here nor there.  I did not say that he was helpful or unhelpful.  It is just a 
nonsense and certainly not a deliberation of the committee.  It was not even relevant; in fact, I had not put the 
issue for a vote, so it would not really have mattered what was going on until the issue was voted on.  It can 
hardly be a finding of a disclosure of a deliberation.  The next paragraph reads - 
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g) the State Government has no formal iron ore policy - it is based on history and 
precedents. 

I have done a certain amount of research myself to try to find out what was the iron ore policy of the state.  I 
could not find any.  It included a discussion with Robert Edel from Phillips Fox on the iron ore policy of the 
state, which confirmed to me that there was no formal policy, and there was certainly not a deliberation - 

Hon Ken Travers:  Who confirmed it to you? 

Hon ANTHONY FELS:  Robert Edel had told me that.  I had discussed that issue with him and I believe I 
raised that in evidence before the committee.  

Hon Ken Travers:  Be very clear about what you are saying here. 

Hon Adele Farina:  You do not want to be misleading the chamber. 

Hon ANTHONY FELS:  I would not like to be misleading the chamber.   

Hon Ken Travers:  Where did you learn that the state government did not have a formal iron ore policy? 

Hon ANTHONY FELS:  I never learnt that the state government did have any iron ore policy.  Now we are 
aware in this report that the state government did not have any policy.  I did a certain amount of research to try to 
find out what it was and I could not discover anything.  Certainly, those comments were made after I had the 
discussion with Mr Robert Edel.  That was part of the discussion I had with Mr Robert Edel about whether any 
such policy was in existence.  Again, it is not a deliberation of the committee. 

Hon Ken Travers:  That is where you learnt it from? 

Hon ANTHONY FELS:  There was not an iron ore policy to learn about.   

Hon Ken Travers:  How did you know that? 

Hon ANTHONY FELS:  I was never aware of any iron ore policy, and I had had discussions with Robert Edel. 

Several members interjected. 

The DEPUTY CHAIRMAN:  This is not an inquisition.  Hon Anthony Fels has the call. 

Hon ANTHONY FELS:  The very last point I wish to discuss before this recommendation is that the committee 
has raised here that I had said to the lobbyists - 

. . . it’s a bit hard to talk about where we’re at but . . .  

Before we come to that, I have claimed that I cannot have discussed things before the committee, and I believe 
that at all times we were not discussing deliberations.  I said here - 

. . . whatever comes before a committee is confidential to the committee until it is made public . . .  

I also said - 

Because you’ve . . . brought the issue to me 

. . .  

I’m not telling you what’s going on in the committee 

. . .  

. . . I’m talking about the issues. 

That telephone intercept is evidence of a discussion with the lobbyist, but, as a mitigating factor, I certainly did 
not disclose committee deliberations.  I made it clear in that conversation that I did not wish to disclose anything 
I considered a deliberation.  He had raised issues with me before to take to the committee, and reference was 
made in the conversation only to procedural issues, such as getting terms of reference prepared. 

Further on in the conversation I said -  

. . . that’s about all I can . . . let you know about at the moment . . .  its all . . . nothing’s been 
published yet. 
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I made it pretty clear to the lobbyist that I could not talk about the deliberations of the committee.  The only 
discussions I believe I ever referred to were situations that I had become aware of outside the committee, and 
certainly not what I believed to be deliberations of the committee. 

This is why I am moving that the first bullet point in recommendation 6 be deleted.  I am prepared to make an 
apology to the chamber if that recommendation is accepted.  If the chamber insists on me making an apology, I 
have no problem in complying.  Similarly, I will do further training with the Clerk of the House pertaining to 
privilege and related issues.  I am more than happy to undergo further training, education and induction on those 
issues.  I think it would be of great benefit to me, and in fact I would have liked to have had more of that training 
in the time I have been in this place.  I mentioned in the debate last week that when I completed the 
questionnaire before I was even sworn in, I commented that a lot of issues were gone through very quickly and I 
would have appreciated the opportunity to do that training again. 

I moved an amendment which allows all of these recommendations to be accepted, other than the 
recommendation that I be disqualified from membership of any parliamentary committee. 

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Members, we are dealing with order of the day 526, the 
amendment moved by the Leader of the Opposition, and the further amendment to that amendment moved by 
Hon Anthony Fels, which states that in part 2 of the amendment moved by Hon Norman Moore, to insert, after 
recommendation 6, the following - (except for the first dot point).  The question is that the words to be inserted 
be inserted.  

Hon KIM CHANCE:  The government will not support Hon Anthony Fels’ amendment.  The government’s 
position is that Hon Anthony Fels should not be a member of this place.  In my response to the Leader of the 
Opposition’s amendment I made it quite clear that the government will be supporting his motion as it stands.  I 
understand that Hon Giz Watson will be seeking to deal with recommendation 18 separately, which the 
government will support, but otherwise the government will be supporting the motion moved by the Leader of 
the Opposition as it stands. 

Hon NORMAN MOORE:  I have a similar view to that of the Leader of the House.  The committee has made a 
recommendation about Hon Anthony Fels.  As I said earlier, the opposition has agreed to accept the 
recommendations of the committee except where I have moved some amendments to those recommendations.  
Consequentially, the opposition will be voting against the amendment moved by Hon Anthony Fels.  However, I 
make the point that being disqualified from being a member of a committee is a very significant penalty.  The 
amount of money paid to committee members these days is about $8 000 per annum.  In that context, 
disqualification from being a committee member carries a very significant penalty of $8 000 each year.  Even 
though there is only one more year left in this session, members need to bear that in mind and recognise that 
significant sums of money are being dealt with.  The views of the committee must be confirmed, and that penalty 
should apply.   

Hon GIZ WATSON:  I speak against the amendment and make comment on the recommendation.  The Greens 
(WA) argue that the application of the test adopted by the Select Committee of Privilege on a Matter Arising in 
the Standing Committee on Estimates and Financial Operations shows there to have been an unauthorised 
disclosure and therefore a breach of privilege and a contempt of Parliament.  The disclosures that led to 
recommendation 6 are serious for two reasons.  Firstly, they involved disclosures of the views of individual 
committee members as expressed in committee.  The disclosure of the views of individual members interferes 
with the proper functioning of the committee system because, as the select committee has said, it breaches the 
confidence in mutual trust of the committee.  Secondly, the disclosures were made to a paid lobbyist who sought 
to use the committee’s processes to serve his or his client’s commercial interests.  There was conflicting 
evidence as to whether Mr Crichton-Browne told Hon Anthony Fels that he was working for Cazaly Resources; 
however, the select committee found that, at the very least, Hon Anthony Fels should have attempted to establish 
Mr Crichton-Browne’s interests in the proposed iron ore inquiry.  For these reasons, the Greens (WA) will not 
support the amendment, but will support the substantive recommendation. 

Hon KEN TRAVERS:  Hon Anthony Fels has put it to the chamber that he has not disclosed any deliberations.  
That is effectively what members can take from his speech.  I must say, if that is the case, I cannot quite 
understand why he does not just oppose the entire recommendation.  I want to ask him a very simple question to 
which I tried to get an answer by way of interjection.  He made reference to finding 7 of the committee’s report 
with regard to the state government’s iron ore policy.  Finding 7(g) states that Hon Anthony Fels had disclosed 
that -  

the State Government has no formal iron ore policy - it is based on history and precedents. 
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Hon Anthony Fels now claims that he did not disclose any such committee deliberation.  I ask Hon Anthony Fels 
a question, and it is very important that he put his answer on record tonight.  At page 261 of the report, there is a 
transcript of a recorded telephone conversation between Hon Anthony Fels and Noel Crichton-Browne.  The 
transcript reads in part - 

FELS: But but but I am tracking down what, well I’ve discovered there is no policy.  There’s no 
formal policy 

CRICHTON-BROWNE: No. 

FELS: on on the industry.  There’s only uh basically what’s happened in the passed and and 
precedents. 

It is very important that Hon Anthony Fels makes it very clear to the chamber tonight where he got the 
information that there was no formal policy, and that such policy as did exist was based upon past precedents.  It 
is very important that he give a clear answer to that.  Did he learn that from the committee or from somewhere 
else?   

The DEPUTY CHAIRMAN:  Members, we are dealing with a very serious matter.  The question before the 
Chair is the amendment moved by Hon Anthony Fels to insert after recommendation 6 in part 2 of the 
amendment moved by Hon Norman Moore the following - 

(except for the first dot point) 

Amendment on the amendment put and negatived. 

Amendment to Motion Resumed 

The DEPUTY CHAIRMAN:  The question now is that numeral 6 be inserted, which of course is 
recommendation 6 in its totality.   

Amendment (insertion of “6”) put and passed. 

Amendment (insertion of “9”) put and passed. 

Amendment (insertion of “10”) put and passed. 

Amendment (insertion of “13”) put and passed. 

Amendment (insertion of “16”) put and passed. 

The DEPUTY CHAIRMAN:  The question is that numeral “17” be inserted. 

Hon GIZ WATSON:  This recommendation on the disclosure in question is described in paragraph 15.9 on 
page 347 of the select committee’s report.  It finds, as is clearly enunciated in the recommendation, that 
Ms Philippa Reid made an unauthorised disclosure of a deliberation of the Standing Committee on Estimates and 
Financial Operations, and that was found to be a contempt of a minor nature.  I respectfully disagree with the 
finding that Ms Reid disclosed a deliberation of the standing committee for the following reason: the disclosure 
by Ms Reid related to topics on the agenda for a future meeting, and that cannot be described as a disclosure of 
the deliberations of the standing committee.  It was not a matter that was before the committee; it was a matter 
for a future meeting.  I voice my opposition to this recommendation.  Clearly, that is all I can do at this stage.  

Hon NORMAN MOORE:  Hon Giz Watson has raised an issue that I have some sympathy for, but we have 
decided to accept the very strict definitions that the committee has applied to its report.  Whilst I think there is a 
degree of absurdity about this recommendation, clearly in the context of the committee’s consideration of what is 
an unauthorised disclosure, that is what has occurred, so we will support the recommendation. 

Amendment (insertion of “17”) put and passed. 

The DEPUTY CHAIRMAN:  The question is that numeral 18 be inserted. 

Hon GIZ WATSON:  I will absent myself from the rest of the proceedings at this point in time because this 
recommendation relates to me.  Perhaps, Mr Deputy Chairman, you will allow me two seconds to leave the 
chamber before you put the question again.  

Amendment (insertion of “18”) put and passed. 
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Hon KIM CHANCE:  Perhaps, Mr Deputy Chairman, you can ask the Committee of the Whole whether it is 
prepared to deal with all the remaining numbers en bloc.  If there is any objection we will not do so, but it is 
appropriate to now ask if we can vote on them en bloc.  

The DEPUTY CHAIRMAN:  The Leader of the House has suggested that numerals 19 to 34 be taken en bloc.  

Leave granted. 

Hon GIZ WATSON:  I wish to make a brief comment about recommendation 20, but I am happy to deal with 
the rest of the recommendations en bloc.  It states - 

. . . The Committee recommends that the Legislative Council order Mr Julian Grill to make an 
unreserved written apology to the House for the unauthorised disclosure of the Committee’s 
private proceedings to Mr Brian Burke, and that the apology be provided within seven days of the 
order of the House. 

I understand that this recommendation is based on the following finding -  

The Committee finds that, between 13 June 2007 and 10 September 2007, Mr Julian Grill 
provided Mr Brian Burke with copies of documents that had been requested of Mr Grill by the 
Committee in a private hearing, and that Mr Grill had further advised Mr Burke of the fact that 
those documents had been requested by the Committee. 

The provision of the documents and the accompanying disclosure of the private proceedings of 
the Committee is a breach of privilege and a contempt of the Parliament. 

The key words in that finding are “that Mr Grill had further advised Mr Burke of the fact that those documents 
had been requested by the Committee”.  Mr Grill and his lawyers have written to members arguing that there 
was no evidence to justify this finding.  They point out that Mr Burke’s evidence was that Mr Grill told him that 
he was going to be giving emails to the committee, not that the committee had requested them of him.  This is a 
reasonable point, I believe, and there does not appear to be sufficient evidence to support a finding that Mr Grill 
disclosed the proceedings of the select committee.  I have some reservations about supporting this 
recommendation.  I will not oppose it, but I think that a reasonable point has been raised by Mr Grill about the 
finding.  I indicate that I have some sympathy for that point of view. 

Amendment (insertion of “19” to “34”) put and passed. 

The DEPUTY CHAIRMAN:  We now move to paragraph (3) of the amendment of the Leader of the 
Opposition.  It seeks to insert after the words “agreed to.” three proposed paragraphs, which I will put separately.  
The question before the Chair is to insert after the words “agreed to.” the words in paragraph (2). 

Hon GIZ WATSON:  Mr Deputy Chairman, I just wanted the opportunity to make a comment on 
recommendation 2.   

Recommendation 2 states -  

The Committee recommends that the Legislative Council direct the Attorney General pursuant to 
section 15 of the Parliamentary Privileges Act 1891 to assess the false evidence given to the 
Committee by Mr Nathan McMahon so as to determine whether to conduct a prosecution under 
section 57 of the Criminal Code. 

I acknowledge that this amendment seeks to refer the recommendation directly to the Director of Public 
Prosecutions.  I think this is a good change and it was something that we suggested.  I put the following reason 
for that: section 57 of the Criminal Code provides -  

Any person who in the course of an examination before either House of Parliament, or before a 
committee of either House, or before a joint committee of both Houses, knowingly gives a false answer 
to any lawful and relevant question put to him in the course of the examination, is guilty of a crime, and 
is liable to imprisonment for 7 years. 

Although there is clearly a basis for charges under section 57 of the Criminal Code to be investigated, this job 
should be given directly to the Director of Public Prosecutions rather than to the Attorney General.  Historically, 
the Attorney General was the chief crown prosecutor and was responsible for making prosecution decisions.  
This is no longer the case.  Since the passage of the Director of Public Prosecutions Act 1991, the DPP has had 
that role.  It is particularly important in highly politicised cases such as the present case to ensure that this 
distinction is observed.  It should also be noted that section 15 of the Parliamentary Privileges Act 1891 
empowers the Parliament to direct the Attorney General to prosecute someone rather than to assess whether to 
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prosecute.  Arguably, section 15 does not support a direction to assess whether to prosecute; therefore, the 
Greens (WA) are pleased to see that this recommendation has been amended to allow for the referral of 
recommendations directly to the Director of Public Prosecutions.   

The DEPUTY CHAIRMAN:  Members, we are dealing with the amendment moved by the Leader of the 
Opposition, and in that amendment at part 3 to insert after the words “agreed to.” the words in paragraph (2).  
The question is that the words to be inserted be inserted. 

Amendment (proposed paragraph (2)) put and passed. 

Amendment (proposed paragraph (3)) put and passed. 

Amendment (proposed paragraph (4)) put and passed. 

Amendment to Motion, as Amended 

Hon KIM CHANCE:  As I indicated prior to dealing with the Leader of the Opposition’s motion, I will move a 
further motion.  That motion is in the form of an amendment on the Leader of the Opposition’s amendment, and 
inserts words after paragraph (4), to which the chamber has just agreed.  I move - 

To insert after paragraph (4) the following -  

(5) The severity of the findings in relation to the false evidence provided to the 
committee by Hon Shelley Archer warrant the house to determine that Hon Shelley 
Archer be expelled from the Parliament. 

(6) The severity of the findings in relation to the false evidence provided to the 
committee by Hon Anthony Fels warrant the house to determine that Hon Anthony 
Fels be expelled from the Parliament. 

(7) The house refers the select committee’s observations 1 and 2 to the Attorney General 
with the request that he ask the Solicitor General to consider referring, and if he 
consider it appropriate to refer, the matters discussed in the observations and 
relevantly in the report generally to any appropriate agency or agencies for 
consideration in accordance with their functions. 

(8) In relation to observation 3, the house notes that Hon Shelley Archer may have 
committed a grave contempt of the Parliament and refers this observation to the 
Standing Committee on Procedure and Privileges for its consideration and report. 

Again, Mr Deputy Chairman, the debate on these matters has been conducted and the points that the government 
has made consistently over the entire duration of debate on this issue have revolved around the government’s 
position, both in relation to the necessity for expulsion and also that observations 1, 2 and 3 of the report are 
important parts of the report; indeed, some members might even argue the most important parts of the report.  
The point was made by committee members - I think it was by Hon Adele Farina, although it may have been by 
Hon Barry House - that the issues raised in observations 1, 2 and 3 were matters that, although ultra vires the 
committee’s terms of reference in that it was not able to make a recommendation, were nonetheless thoroughly 
considered by the committee in making the recommendations that were within the scope of the committee’s 
recommendations or terms of reference. 

There are serious matters contained in observations 1, 2 and 3.  Although observations 1 and 2 are outside the 
power of this place to deal with, they are matters that I believe nonetheless should be dealt with.  Observation 3 
is within the power of this place to deal with, but there is no recommendation before the chamber to deal with it.  
That is why in paragraph (8) of my motion I ask for that matter to be referred to the Standing Committee on 
Procedure and Privileges.   

Hon NORMAN MOORE:  I presume that we will vote on these proposed new paragraphs independently, so I 
will make a couple of quick comments.  I have already made my comments on the matters raised in proposed 
paragraphs (5) and (6).  The committee itself has recommended against expulsion, and as we have taken the view 
tonight, on this side of the house at least, that the recommendations of the committee should be adhered to as 
closely as possible, there is every reason we should not agree with proposed paragraphs (5) and (6).  I also make 
the point that both of those members have already been fined, potentially, $8 600 per annum, and matters in 
respect of giving false evidence have been referred to the Director of Public Prosecutions for his consideration, 
and there may well be penalties attached to that.  To now say that they should be expelled is just beyond 
comprehension.  It has never happened in this house before, and if anybody was to suggest to me that what these 
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two members have done is the worst thing that has every happened in the history of this chamber, I would 
suspect that that person had a very jaundiced view of history.  We will not support proposed paragraphs (5) and 
(6).  I do not support proposed paragraph (7) on the grounds that any agency of the state can read the report and 
contemplate whether an inquiry is necessary on the matters suggested by the committee.  Some will argue that 
the committee is making these observations outside its terms of reference.  I will not argue that, but some would.  
It should remain as an observation of the committee, and if the Attorney General wants to take action, I am sure 
he can, without the need for this house to give him that authority.  I will listen to the debate on proposed 
paragraph (8) when we reach that point.  

The DEPUTY CHAIRMAN (Hon Ray Halligan):  We continue to deal with order of the day 526, to which the 
Leader of the House has moved a further four paragraphs as an amendment.  I will deal with each individually.  
The first is numbered (5) and reads - 

The severity of the findings in relation to the false evidence provided to the committee by Hon Shelley 
Archer warrant the house to determine that Hon Shelley Archer be expelled from the Parliament.   

The question is that the words to be inserted be inserted.   

Hon GIZ WATSON:  I will speak on the first proposed paragraph contained in this new amendment, which 
relates to the expulsion of Hon Shelley Archer, and the second proposed paragraph, numbered (6), which seeks 
the expulsion of Hon Anthony Fels.  The Greens (WA) have already stated publicly that we will not support such 
a motion for a number of reasons that I will repeat for the record.  One is that there is no precedent for expulsion 
for a matter such as that investigated by the select committee.  We also believe that there is a very real risk that, 
if a precedent like this were established, such powers could be used for blatantly political purposes in the future.  
We also note that the commonwealth expulsion powers have been abolished.  I will quote from a New South 
Wales Parliamentary Library Research Service briefing paper produced after an extensive review of matters 
surrounding the expulsion of members of the New South Wales Parliament.  At page 35, the briefing paper 
reads -  

This use of the expulsion power was reviewed in the 1984 report of the Joint Select Committee on 
Parliamentary Privilege. The Committee considered that the disqualification provisions under the 
Australian Constitution were sufficient, but also recognised the dangers of the abuse of the expulsion 
power by a partisan vote. 

This danger can never be eradicated and the fact that the only case in federal history when the 
power to expel was exercised is a case when, we think, the power was demonstrably misused 
is a compelling argument for its abolition. But the argument for abolition of the power to expel 
does not depend simply on the great potential for abuse and the harm such abuse can occasion. 
There are other considerations. Firstly, there are the detailed provisions in the Constitution. In 
short, we already have something approaching a statutory code of disqualification.  Secondly, 
it is the electors in a constituency or in a State who decide on representation.  In principle, we 
think it wrong that the institution to which the person has been elected should be able to 
reverse the decision of his constituents.  If expelled he may stand for re-election but, as we 
have said, the damage occasioned by his expulsion may render his prospects of re-election 
negligible.  Thirdly, the Houses still retain the wide powers to discipline Members.  Members 
guilty of a breach of privilege or other contempt may be committed, or fined…These sanctions 
seem drastic enough.  They may also be suspended or censured by their House. 

The Greens (WA) will not support an expulsion motion. 

Amendment put and a division taken with the following result -   
Ayes (13) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Sheila Mills Hon Ed Dermer (Teller) 
Hon Vincent Catania Hon Adele Farina Hon Ljiljanna Ravlich  
Hon Kim Chance Hon Jon Ford Hon Sally Talbot  
Hon Kate Doust Hon Graham Giffard Hon Ken Travers  
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Noes (18) 

Hon Shelley Archer Hon Brian Ellis Hon Paul Llewellyn Hon Barbara Scott 
Hon Ken Baston Hon Donna Faragher Hon Robyn McSweeney Hon Giz Watson 
Hon George Cash Hon Anthony Fels Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Peter Collier Hon Ray Halligan Hon Helen Morton  
Hon Murray Criddle Hon Barry House Hon Simon O’Brien  

 

            

Pair 

 Hon Batong Pham Hon Nigel Hallett 

 

Amendment (proposed paragraph (5)) thus negatived.   
The DEPUTY CHAIRMAN (Hon Ray Halligan):  Members, the question before the Chair is that the 
following paragraph moved by the Leader of the House be inserted - 

(6) The severity of the findings in relation to the false evidence provided to the committee by 
Hon Anthony Fels, warrant the house to determine that Hon Anthony Fels be expelled from 
the Parliament.   

Amendment put and a division taken with the following result - 
Ayes (13) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Sheila Mills Hon Ed Dermer (Teller) 
Hon Vincent Catania Hon Adele Farina Hon Ljiljanna Ravlich  
Hon Kim Chance Hon Jon Ford Hon Sally Talbot  
Hon Kate Doust Hon Graham Giffard Hon Ken Travers  

 

Noes (18) 

Hon Shelley Archer Hon Brian Ellis Hon Barry House Hon Barbara Scott 
Hon Ken Baston Hon Donna Faragher Hon Paul Llewellyn Hon Giz Watson 
Hon George Cash Hon Anthony Fels Hon Robyn McSweeney Hon Bruce Donaldson (Teller) 
Hon Peter Collier Hon Nigel Hallett Hon Norman Moore  
Hon Murray Criddle Hon Ray Halligan Hon Simon O’Brien  

 

            

Pair 

 Hon Batong Pham Hon Helen Morton 

Amendment (proposed paragraph (6)) thus negatived. 
The DEPUTY CHAIRMAN (Hon Ray Halligan):  The question is that paragraph (7) be agreed to.   

Hon KIM CHANCE:  Can we deal with paragraph (8) before we deal with paragraph (7)?  It is of no enormous 
consequence, but it would make things easier.   

The DEPUTY CHAIRMAN:  The question is that paragraph (8) be agreed to.   

Hon NORMAN MOORE:  This observation relates to comments made by Hon Shelley Archer in the house.  
The government is of the view that further action is required.  The committee clearly views those comments as 
being outside of its terms of reference.  I am inclined to support this proposition on the basis that I believe that 
the Standing Committee on Procedure and Privileges will give Hon Shelley Archer a fair hearing.  The Standing 
Committee on Procedure and Privileges is the appropriate body to undertake an investigation into this matter and 
to report to this chamber in due course.  I have no doubt that Hon Shelley Archer will receive a proper hearing.  
The opposition supports paragraph (8).   

Hon GIZ WATSON:  The Greens (WA) support paragraph (8).  We agree with the comments made by the 
Leader of the Opposition.  It is appropriate that the Standing Committee on Procedure and Privileges deal with 
this matter because it is outside the terms of reference of the privilege committee.   

Amendment (proposed paragraph (8)) put and passed.  
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The DEPUTY CHAIRMAN:  The question now before the chair is that paragraph (7) be agreed to.   

Hon KIM CHANCE:  This is probably the last motion that we will consider in what has been a very long 
consideration of the issues surrounding this report.  I want to finish the way I started by pointing to the report, 
which I believe has withstood enormous scrutiny.  I say now as I said before that the three members of the 
committee and the staff who worked so closely with them are to be commended for doing what they have done 
and for producing a report that has withstood acute scrutiny.   

I asked for paragraph (7) to be dealt with after paragraph (8) because it deals with one of our members.  I wanted 
to say these things after consideration of the issues dealing with our members were completed.  I did say during 
my earlier comments that we must be deeply concerned about certain issues raised in the report.  What we have 
seen for the first time - as I have said, this is definitely not the worst thing to have ever happened in Western 
Australia - is a blow-by-blow description of how an act of corruption occurs.  It has never before been so clearly 
laid out for us.  That is why I am so grateful to the committee for doing with it did.  

This report is of immense value.  I do not disagree with the Leader of the Opposition that any agency in Western 
Australia, or indeed Australia, can notice this report, because it is a public report.  What is described in the report 
can be noticed by any investigatory or prosecuting agency anywhere in Australia and, if it chooses, it can take 
action.  It is also true that if we were to offer all the evidence that the select committee of privilege had available 
to it and we made that evidence available to an investigatory agency, the investigatory agency could use the 
report only for its own purposes; it could not use the report for a prosecution if the investigatory agency felt that 
there was a cause for prosecution, which there may not be.  It is nonetheless important to carry paragraph (7) of 
the amendment to the motion.  It is important not because the absence of the motion being carried by this place 
would prevent the Attorney General from passing on this information to the Solicitor-General and others in turn.  
This is about whether we take the issues that are raised in this report as being serious enough to formally bring to 
the attention of the Attorney General.  Certainly the Attorney General can do whatever he wants to do with the 
report.  If in his consideration of the report he considers that the Legislative Council did not regard it as 
sufficiently serious a matter to bring to the attention of the executive government to pass on to an investigatory 
agency, why should he be concerned?  For that reason it is important for the chamber to say - preferably 
unanimously, because there is no politics in this; there are no winners or losers involved in paragraph (7) - that 
three of our members spent six months of their lives producing this report and lost a lot of skin in the process.  
We have spent four days analysing it in detail in some of the best debate I have ever heard in this place from 
members on both sides of the house.  We should carry that through by saying there are issues in this report that 
we would rather never, ever see happen again.  It is not because those things were so serious, but because this is 
the first time that we have shone a light into those dark corners.  This report describes how corruption in 
government occurs and how innocent people can be drawn into that corruption.  It shows how people, about 
whom we have made our own determinations as to their degree of culpability, were actually drawn into the web.  
It shows also who was prepared to use members of Parliament - particularly inexperienced members of 
Parliament - for their own narrow, commercial ends.  It may not affect any of us again.  I do not believe that any 
of us are likely to be drawn into that web, but it might affect new members.  It could be a fresh faced 25-year-old 
or a 50-year-old who has entered Parliament for the first time.  It might be a friend of ours or someone whom we 
think has a bright political future.  Do we want to put that person - at some time in the future - at the kind of risk 
that each member was put before this report came out?  If we are to be fair dinkum and are to be seen by those 
good people who put us here as serious about preventing this kind of corruption - we will never prevent 
corruption in all of its manifestations, but at least by preventing this kind of corruption - we must be prepared to 
say that we own this report and we want other people to read it.  Thank you, Mr Chairman. 

Hon NORMAN MOORE:  The first observation refers to whether there may or may not have been a written 
contract between Cazaly Resources Ltd and Mr Burke and Mr Grill.  The committee could not make a finding on 
its observations on this matter.  Before we vote on this, I am interested to know why the committee could not 
make a finding on this matter and why it left it as an observation.  The committee says there is strong 
circumstantial evidence that a success fee arrangement was in place.  Whilst the Leader of the House talked 
about corruption, success fees of themselves are not corrupt.  Vast numbers of people in this community do jobs 
for people and get a success fee.  It is not a corrupt practice at all.  If one contemplates the circumstances 
surrounding this particular report, Cazaly Resources was seeking to achieve an end in relation to the Shovelanna 
tenement and it engaged lobbyists to assist in its endeavours.  It seems from the circumstantial evidence referred 
to in the report that the lobbyists were going to get a success fee.  If the success fee was $500 000, or $1 million 
as the Leader of the House told us the other day - it does not really matter how much it was - that was a deal 
done between two consenting adults.  To imply that success fees are, by their very nature, corrupt is not correct 
at all.   
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I would be interested if somebody on the committee could tell me why there was not a finding on observation 1.  
If it was considered to be outside the terms of reference, I could understand that, but it does not say that.  It 
simply states that the committee could not take this observation to a finding and then talks of strong 
circumstantial evidence.   

Observation 2 basically outlines the so-called conspiracy theory that the committee believed was in place.  The 
committee went through the various processes in which the companies involved and the lobbyists were engaged.  
On the basis that what the committee has found is correct, bearing in mind that it made an observation, not a 
finding, the observation is that Mr Grill and Mr Burke concocted this quite elaborate and sophisticated process of 
seeking to influence a parliamentary committee to assist them in looking after the interests of Cazaly and that 
other company, the name of which escapes me at the moment.  On pages vi, vii and viii of the executive 
summary and recommendations we see an outline of how this particular strategy was developed and how it 
eventually led to two members of this house being requested to assist in the strategy, albeit the report states that 
the members were not aware of the strategy in its totality.  To what extent they knew about the strategy is in their 
minds and we will never know exactly what they knew about it.  The committee reports on page viii - 

The Committee observes that Hon Shelley Archer MLC and Hon Anthony Fels MLC were not 
informed as to the full details of the strategy and its true purpose.   

At the end of the day, nothing actually happened.  We have heard of all this conniving and extraordinary 
manoeuvring.  I share the concern of the Leader of the House that people have brains that can create these sorts 
of environments and strategies.  It is beyond my comprehension how people could possibly come up with all 
these “bright ideas” and how they went about trying to assist their clients.  It is quite extraordinary.  I find these 
next words a little hard to contemplate in the context of the words used by the Leader of the House in describing 
this strategy.  He described it as a corrupt practice.  This is the third time I have quoted these words but I will do 
so because I find them a bit at odds with the rest of observation 3.  Again, maybe a committee member could tell 
me what this actually means in the context of the observation.  It states -  

The Committee notes that a mere intention to have the State’s iron ore policy investigated and 
discredited is not, of itself an improper motive for referring a matter to a parliamentary 
committee for inquiry.  Such inquiries are regularly conducted by parliamentary committees, and 
they are an important mechanism by which members of the public may legitimately initiate a 
review of the actions and policies of the Executive.   

Hon Adele Farina:  Read the whole observation. 

Hon NORMAN MOORE:  I have read the whole observation.  That is the ultimate paragraph.  If the 
parliamentary secretary had listened to what I have been saying for the past five minutes, instead of sitting 
there - I will not go there.  We have conducted the debate very decorously and I do not want to change that. 

I was explaining to the chamber that the Leader of the House has put the proposition that this was a significantly 
corrupt practice; that the strategy was totally and fundamentally corrupt and something that deserved further 
investigation by the Attorney General and the Solicitor-General.  When one reads all those pages, one finds that 
they go through all the circumstances surrounding the strategy - the corrupt strategy, as described by the Leader 
of the House.  However, at the end, the committee states that just doing that, in itself, is not improper.  That is 
what confuses me, I regret to say, because the last paragraph seems to say that all the other stuff in here is not 
half as bad as we were led to believe it was. 

There are lots of people in this society who seek to have members of Parliament assist them in whatever cause 
they might be engaged in.  Indeed, we are lobbied frequently - in fact, every day - by people wanting us to do 
something on their behalf.  It might be to ask a question or to make a speech or to give some money to a charity.  
We are requested to do all sorts of things as members of Parliament.  Most of us would say that if we were asked 
by somebody to do something, such as to ask a question in the house or to make a speech on an issue, and we 
happened to agree with them, we would do it.  Indeed, if the only things we ever did here were the things we 
invented in our own minds, we would only do about one-tenth of the things we actually do!  Most of the 
legislation we deal with is brought about because people put pressure on governments to fix things up.  As such, 
we come in here and go along with what a particular pressure group has wanted us to do by way of legislation.  
That happens all the time; that is the way the world goes around. 

If what Mr Burke and Mr Grill did - with the assistance of others who did not seem to know as much about it as 
they did - was indeed a corrupt practice that was serious corruption, why would the committee say that seeking 
to achieve what they wanted to achieve was not, in itself, an improper motive to refer the matter to a 
parliamentary committee?  Before I try to indicate where to go on this particular motion - my original view was 
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not to support it but I listened to the Leader of the House put up his argument, so I have reconsidered whether I 
will go along with it - I would like an explanation as to why observation 1 did not lead to a finding and why 
observation 2 did not lead to a finding.  If someone can explain to me what seems to be a contradiction between 
most of what is contained in observation 2 and the final paragraph, I might be in a better position to work out 
how I am going to vote on this. 

Hon MURRAY CRIDDLE:  I thank the Leader of the House for his comments about the way the committee 
put this report together.  We appreciate them, having been through quite a deal of difficult circumstances on the 
way through.  We have before us the report as we put it together.  We produced it to the best of our ability and 
because we thought we were doing the right thing. 

I will deal with the points of the Leader of the Opposition.  We have to go to the terms of reference, which asked 
us to look at disclosures.  That is what we were actually asked to do.  The observation goes a lot further than 
disclosure; it could be looking at misconduct and other things.  From our observation, a substantial advantage 
could have been gained from the process they were putting in place.  That is the basis of the whole of the 
strategy.  They were going to derive a tremendous advantage.  As the committee has said in the last paragraph, 
the mere intention to have the state’s iron ore policy investigated is not in itself a problem.  The problem is the 
advantage that people were going to get out of that strategy, which could have led to a major advantage for those 
particular people and quite a substantial profit for them, if I might put it that way.  That is the reason we made 
those observations.  The issue is the advantage that those people were trying to gain and the method that they 
were using to do it; in other words, using various people for their advantage.  That is the basis of it.  However, I 
reiterate that the terms of reference show that we were looking at disclosures and not at other issues, such as 
misconduct and the like.  We had to draw the line.  The observation was made to point out to everybody the 
reason that we got to the point of finalising our disclosures.  That is where the strategy came into play.   

Hon NORMAN MOORE:  I thank Hon Murray Criddle for his explanation.  I have to say that I am still a little 
confused, but I do not want to be accused by people with political motives to be seen to be defending Mr Burke, 
Mr Grill and all the others, because I am not.  I am seeking to come to the right decision here, bearing in mind 
that, as both the leader and I have agreed, the Attorney General, the Solicitor-General, the Corruption and Crime 
Commission or any other organisation can do what this motion is suggesting the house should do.  Therefore, the 
outcome may be exactly the same regardless of what we do.  However, I just wonder whether this would have 
been considered a less corrupt practice had the success fee been $25, because the chairman of the committee has 
indicated that there were large benefits to be gained by people involved in it. 

Hon Murray Criddle:  I did not say “large”.  I said there were benefits. 

Hon NORMAN MOORE:  I thought Hon Murray Criddle said “significant” or words to the effect - that 
significant profits were to be made, which I think was the issue.  I know a little about Shovelanna leases.  It is a 
very difficult issue; indeed, it is one of vast amounts of iron ore and a significant amount of money.  A little 
company pegged these reserves when Rio failed to renew its tenement.  There are examples in the past when this 
has happened.  Pancontinental Mining forgot to renew its lease over the Paddington gold mine, north of 
Kalgoorlie, way back in the days when David Parker was minister for mines.  It was pegged by a guy named Bill 
Bierberg, a little prospector, who got there one second after midnight and pegged the Paddington operation.  In 
my view, he was entitled to keep it because under the Mining Act, finders keepers, losers weepers; first in, best 
dressed.  That is how it works.  Mr Bierberg was prepared to sell what he had just pegged to Yosse Goldberg for 
$5 million.  The little prospector in Kalgoorlie - who, incidentally, drank himself to death, for what it is worth - 
was going to make $5 million back in 1981, 1983 or 1984 because he did what he was entitled to do.  The 
government legislated to validate the decision by the then minister to hand the leases back to Pancontinental.  I 
was in a terrible quandary.  I was a new member wondering how I should vote on the bill, because as I 
understood the Mining Act, Mr Bierberg was entitled to keep the lease.  This Shovelanna lease raises a similar 
problem.  I am glad that I was not the minister for mines trying to make a decision on this one.  It was an 
extraordinarily difficult decision for Hon John Bowler to make.  The case dealt with vast sums of money, 
because the price of, and demand for, iron ore is at record highs.  If I were Mr Cazaly, I would do everything I 
could to get hold of the tenement.  If the company thought the only way to get to the government was to go 
through Burke and Grill, he is in company with a lot of other people who were of the same view.  When 
Mr Burke and Mr Grill were put to the torch, I thought government would stop in Western Australia because 
they were the only ones getting decisions made - the Leader of House will disagree with that, obviously!  
Cazaly Resources went to where it thought it could get some assistance in the legitimate endeavour of having the 
Shovelanna tenements made available to it. 

The notion of “corruptness” is something I am still struggling to come to terms with.  Cazaly Resources engaged 
Mr Burke and Mr Grill and said it would pay them in shares and options, if, as I recall, they could succeed in 
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discrediting the iron ore policy.  I do not even know what the iron ore policy is.  Some people probably think I 
should, as I was the Minister for Mines, but all I knew about the policy was that the bigger companies were 
allowed to hang onto tenements longer than anybody else.  That was the situation from way back in the 1960s 
when the iron ore agreements were all put in place by Charles Court.  I did not see that as a distinct entity; 
instead it was what the government had, for many, many years, accepted as being the process in allowing these 
iron ore companies to hang onto reserves because the long-term nature of the industry meant that they needed 
security of tenure and deposits to keep going well into the future.  I do not blame Cazaly at all, because it 
thought it had a case, just as Billy Bierberg thought he had a case.  He did have a case, but he lost, and now he is 
not with us.  We are dealing in big stakes - lots of money.  Therefore, Cazaly was prepared to pay big dollars as a 
success fee because the benefits, ultimately, were immense.  The Supreme Court determined that the decision 
made by Hon John Bowler was the correct one.  As a result, Rio Tinto got the Shovelanna tenements and Cazaly 
will go back to trying to find another one it can peg when another company fails to do so, or go and look for its 
own, whichever the case may be.   

I say all this because the chamber must get this report into the context in which it deserves to be considered.  
Hon Murray Criddle talked about big profits in this, and he is right; there are big profits.  Whether what Burke, 
Grill and others did was corrupt is in the eye of the beholder.  In a sense, the select committee said the fact that 
they tried to influence the standing committee, in itself, is not improper - 

Hon Adele Farina:  That is not right.  Read the whole observation out loud, then you might understand it. 

Hon NORMAN MOORE:  It is funny how people like Hon Adele Farina, who are so full of knowledge and so 
competent in the law, can sit there and say to people like me, who are not, “Read it aloud and see if you can 
understand it, you silly moron”, or words to that effect.  

Hon Adele Farina:  I did not say - 

Hon NORMAN MOORE:  I listened to Hon Adele Farina without comment when she explained why the 
committee made the recommendations it did.  As a result of Hon Adele Farina’s comments, I was not prepared to 
move a motion to send the views of some significantly eminent legal brains in Western Australia to the Standing 
Committee on Procedure and Privileges, albeit that I think that their legal brains are probably as good as hers.  I 
asked for an explanation, and I must say that the explanation is not one that I can grasp just yet, so maybe the 
chamber can have another go.  Maybe the chamber can decide whether it wants to send this matter off to the 
Attorney General to see whether he can put some more people in jail.  I think that is probably what the 
government has in mind with this particular proposition.   

Hon KIM CHANCE:  Honourable members, corruption is not about how much money is involved, although the 
weight of a corrupt action is influenced by the amount of money involved.  A $25 corrupt act is no more or less 
corrupt than a $10 million corrupt act, but one can live with the $25 issues, and we know they happen from time 
to time.  Our job is to make sure that the $10 million issues do not occur.  Neither is it about who makes the 
money; if the parties involved in this issue were not the parties who have been identified, but were a firm of 
lawyers or lobbyists who were highly respected and were people of the greatest integrity they would, in my 
view, be just as guilty.  Corruption is about the use of undue influence on public decision makers.  That is the 
simplest definition I can give; the application of undue pressure on public decision makers by other parties to 
effect an outcome that benefits them or their clients.  This is precisely what happened here.  We have seen this 
time and again in issues that will go before the courts, so I cannot go into those matters.  We have seen on 
numerous occasions the use of pressure on public decision makers - some of it was reported in the Corruption 
and Crime Commission hearings - either through bullying or the offering of money; in some cases, an immense 
amount of money, as has emerged in the report of the Select Committee of Privilege on a Matter Arising in the 
Standing Committee on Estimates and Financial Operations.  The fact was reported; 200 000 options were 
offered to each of the two members involved.  At $5 an option, that is $1 million each.  That is in the report in 
black and white. 

Hon Norman Moore:  That doesn’t matter, you said a minute ago. 

Hon KIM CHANCE:  No, I said the weight of the corrupt act is of more concern if a greater amount of money 
is involved.  However, the issue is the fact that the money was offered.  This is where corruption stems from. 

Hon Norman Moore:  A success fee, which many people would - 

Hon KIM CHANCE:  I do not know whether it is a success fee or not - 

Hon Norman Moore:  That’s what the committee said it was. 

Hon KIM CHANCE:  If the offer of $1 million to each of two individuals was enough to lead those individuals 
to do things that resulted in corruption, the amount of money does matter. 



Extract from Hansard 
[COUNCIL - Tuesday, 4 December 2007] 

 p8144d-8166a 
Hon Norman Moore; Deputy Chairman; Hon Anthony Fels; Several Members interjected.; Hon Kim Chance; 

Hon Giz Watson; Hon Ken Travers; Hon Murray Criddle; President 

 [21] 

Hon Norman Moore:  Everything’s relative, isn’t it?  The benefits to Cazaly were vast, and $2 million is 
chickenfeed in the scheme of things. 

Hon KIM CHANCE:  Quite; just as was the case in other matters.  The benefits involved in the Smith’s Beach 
development were huge.  The benefits in issues in which I have been involved with regard to the Pearling Act 
were huge.  We have yet to hear about everything to come out of that, but we have seen time and again the use of 
undue pressure towards achieving an outcome.  That is what corruption is, and we need to understand what it is.  
It could be that the judgement of the authorities who have the power to make determinations on whether to 
prosecute might be that these were not corrupt actions.   

This is not the matter we should be arguing.  We are arguing about whether we should give weight and 
credibility to this report to the extent that we pass it on to the Attorney General with the recommendation that he 
seek investigation.  We have already decided that that could happen anyway, so no great decision turns on 
whatever our decision will be.  The Attorney General can already do that; the Solicitor-General can already do 
that of his own accord.  Part 7 of the motion asks members to lend their support to the report and say, “We own 
this report.  This is something to be concerned about.  If we are not concerned, who else will be?”   

Hon BARRY HOUSE:  Let me try very briefly to give my perspective on this.  Firstly, two observations were 
made rather than findings because they were essentially outside the Select Committee of Privilege’s terms of 
reference.  It was not open to us to make findings on those specific actions.  However, we reported them 
prominently as observations because they were central, as a backdrop, to the whole story and how it unfolded, 
and everything else hinged from that story.  The breaches that occurred hinged off that strategy.  As we have 
seen, in some cases, members were used as were other people in the whole situation.  However, we did not 
report that as findings because they were not central to our terms of reference.  

The last paragraph in observation 2 has been referred to a few times, and quite rightly.  It was included because 
in representing constituents in the Parliament and in the governance of Western Australia, we are all involved in 
certain activities every day that involve politics.  A certain amount of politics is involved in all of that.  We were 
not qualified but we certainly knew enough about the strategy here to report in an observation that we thought 
the bounds of what was proper and improper had been breached.  However, we were not qualified to go to the 
point of saying it was corrupt.  That was not our job anyway.  In that sense, I seriously do not think it really 
matters whether this house formally adopts the amendment moved by the Leader of the House.  The Legislative 
Council has noted the seriousness of the situation and the matters can be investigated by other authorities 
themselves having been alerted to the fact simply by the tabling of this report, if they were not aware of it before.  
That is how I saw it in the context of why we reported these two pieces of information, which were central to 
relaying the whole story to the Legislative Council as observations and not findings.  We were not in a position 
to decide whether the behaviour was corrupt.  That was not our job, but we did decide that the boundaries of 
proper and improper behaviour had been breached, I think, because the strategy adopted involved members of 
Parliament and other people without divulging the true purpose of what people were setting out to do.  That was 
behind the whole story.  I would not have thought it was necessary to formally refer these two observations.  
However, having said that, I do not think it will do any harm either.  It probably will not help the cause but it is 
immaterial in terms of the report. 

Hon NORMAN MOORE:  I give in, if that is any help.  

Hon Kim Chance:  Thank you.   

Hon NORMAN MOORE:  If the Attorney General or the Solicitor-General finds that some of the players in 
this strategy are corrupt and deserve to be prosecuted, then he can go for it.  I am a little surprised that no-one 
has done anything about it already, because this report and this issue have been around for a while.  I wonder 
whether anybody is waiting for the Legislative Council to send them this recommendation before any work is 
done on it.  I really have no idea.  I will go along with the recommendation and say very clearly that, if it 
transpires that any of the players in this strategy are found to have acted corruptly, I hope they are punished 
appropriately. 

Hon GIZ WATSON:  The Greens (WA) are happy to support the insertion of this paragraph in the motion.  I 
can understand why the committee said that this area was outside the terms of reference.  It was one of the 
frustrations I had in reading the report and the findings specifically in relation to the activities of the lobbyists.  It 
seems to the Greens that the select committee did not have the capacity to address the problem with lobbying.  I 
accept, as Hon Norman Moore said, that lobbying is part of the political process.  It is important for the future 
that members look very carefully at what aspect of this behaviour was improper, if not illegal.  The problem is 
that the people who enacted this strategy misrepresented, or at least did not say, where they were coming from.  
They represented an interest that stood to gain financially.  That brings me back to a matter that we have 
addressed before and that I will move a motion on shortly in this place; that is, to again consider legislation that 
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regulates lobbyists and that will deal with the interactions of lobbyists with not only ministers, but also all 
members of Parliament.  The select committee report has highlighted that lobbyists have the capacity to 
influence, or seek to influence, committee outcomes and therefore parliamentary outcomes.  Some of that 
lobbying is totally legitimate and reasonable within what we understand to be gathering information and 
expressing the views of all sorts of interests.  However, it is totally inappropriate when we do not know whom 
we are dealing with because we are dealing with somebody who is representing a third party that we do not 
know about.  I think that is why we need legislation in this state that provides penalties for lobbyists who do not 
reveal whom they are being paid by in their interactions and for members of Parliament who interact with a 
lobbyist without seeking to inform themselves about who is paying that person.  Those two matters would have 
resolved the problem in relation to undue influence.  I have no problem with observations 1 and 2 being looked 
at perhaps by the Solicitor-General.  However, I also think it is appropriate for a joint standing committee of 
Parliament to consider this issue because it is central to the operations of Parliament.  Now that we have this 
extraordinary spotlight on it, I hope that members will consider that step when the matter is raised in the house 
shortly. 

Amendment (proposed paragraph (7)) put and passed. 
Further Amendment to Motion, as Amended 

Hon GIZ WATSON:  I move -  

To insert after paragraph (8) the following -  

(9) The Hons Anthony Fels and Shelley Archer be suspended until the Director of Public 
Prosecutions has determined whether to commence a prosecution under section 57 of 
the Criminal Code, and if he does so determine, then until a verdict is entered. 

I will just make a couple of comments with regard to this additional amendment.  As the report of the select 
committee notes, the Parliament has the power to suspend members, which is clearly a power to suspend 
members with pay.  However, two members of the select committee were of the view that the power to suspend 
without pay is less clear.  In the view of the Greens, the chamber should consider when the select committee 
report is voted on, as it will be tonight, whether the members should be suspended with pay until the 
investigation of criminal charges against them is complete; and if charges are laid, until those charges are dealt 
with, suspension with pay is a solution that would best meet the needs of two different and to some extent 
conflicting principles.  The first principle is that the reputation of the house in the eyes of the community should 
be protected.  This principle suggests that members who have been found to have given false evidence in a 
formal investigation by the house should not be allowed to sit in the house.  The second principle is that 
irreversible action should not be taken until the members have had their day in court.  It would be most 
unfortunate if the members were expelled on the basis of the finding of the select committee report, but a court 
hearing criminal charges subsequently came to a different view from that of the house; hence the reason the 
Greens did not support an expulsion motion.  A suspension motion in the terms that I have laid out would 
overcome this problem. 

We note that it is not uncommon in an employment context for a person who is subject to investigation for 
serious criminal misconduct to be suspended from duties pending the resolution of that investigation and any 
resulting criminal charges.  There is also precedent for this occurring in state Parliament.  In the early 1900s 
William Crick was suspended from the New South Wales Parliament while criminal charges for accepting bribes 
were pending against him.  We note that the select committee found that the option of suspension with pay 
should be rejected, as it appeared to the committee to amount to a holiday for members at taxpayers’ expense.  I 
would respectfully disagree with that view, given that members would still be responsible for carrying out their 
electoral-based activities.  Finally, we note that the objections outlined to expulsion do not apply to this 
particular proposal for suspension.  In particular, suspension pending the investigation and disposition of serious 
criminal charges is a narrow precedent which is not open to abuse for partisan purposes in the same manner as a 
broad precedent for expulsion of a member on the ground of being unfit for office.  It respects the fact that the 
Constitution Acts Amendment Act 1899 sets out the circumstances in which a member should be disqualified 
from membership of the Parliament and does not offend the principle that it is for the voters to decide on the 
composition of the Parliament, because it involves temporary suspension rather than a permanent expulsion.  
Members, for those reasons the Greens seek the support of the chamber for this motion. 

Hon NORMAN MOORE:  Mr Chairman, tonight we have already fined two of our colleagues $8 600 each; we 
have ordered them to stand in their places and apologise to the house; we have ordered them to undertake a 
training course, which I think we all should undertake; and we have agreed that they should not be expelled, as 
the committee has said they should not be expelled and we have agreed with the committee.  Again, the 
committee has said that it rejects suspension with pay, which is what this motion is all about.  Again, the 
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opposition will not support this motion.  I regret that the reason has nothing to do with any punishment; it is a 
matter of having the numbers in this house for other things down the track.  Indeed, the length of time of the 
suspension would mean that these members would be old and grey by the time they ever got back in the place, 
because the way the court system works means they would be suspended for years.  That probably would be 
worse than expulsion, if members think about it.  I hope when we vote on this motion that all the members of the 
committee will vote according to their recommendation. 

Amendment put and a division taken with the following result - 
Ayes (15) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Paul Llewellyn Hon Ken Travers 
Hon Vincent Catania Hon Adele Farina Hon Sheila Mills Hon Giz Watson 
Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Graham Giffard Hon Sally Talbot  

 

Noes (16) 

Hon Shelley Archer Hon Murray Criddle Hon Ray Halligan Hon Helen Morton 
Hon Ken Baston Hon Brian Ellis Hon Barry House Hon Simon O’Brien 
Hon George Cash Hon Donna Faragher Hon Robyn McSweeney Hon Barbara Scott 
Hon Peter Collier Hon Nigel Hallett Hon Norman Moore Hon Bruce Donaldson (Teller) 

 

            

Pair 

 Hon Batong Pham Hon Anthony Fels 

 

Amendment (proposed paragraph (9)) thus negatived. 
Motion, as Amended, Resumed 

Question put and passed. 
Report 

Resolution reported, and the report adopted, on motion by Hon Kim Chance (Leader of the House). 

Resolution of the Committee of the Whole 

The PRESIDENT:  I refer the Leader of the House to standing order 301.  There are precedents for this.  
Resolutions reported from the committee may be agreed to or disagreed to by the Legislative Council.  

On motion by Hon Kim Chance (Leader of the House), resolved -  

That the resolution of the Committee of the Whole House be agreed to.  
 


